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Appeal from the United States District Court
for the Southern District of California
Roger T. Benitez, District Judge, Presiding

Argued and Submitted December 6, 2012
Pasadena, California

Before: PREGERSON, NOONAN, and PAEZ, Circuit Judges.
Plaintiff-Appellant David Pride, a California prisoner, appeals from the
district court’s: (1) grant of Defendants-Appellees’ motion for summary judgment;

(2) denial of Pride’s motion for a continuance to conduct discovery; and (3) grant

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.
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of Defendants-Appellees’ motion to dismiss Pride’s claim for injunctive relief. We
have jurisdiction pursuant to 28 U.S.C. § 1291.

We hold that the district court erred by granting summary judgment in favor
of Defendants-Appellees Dr. Levin and Nurse Correa. We affirm the district
court’s grant of summary judgment in favor of Defendants-Appellees Dr. Santiago
and Warden Ochoa. We find that the district court erred by denying Pride’s
motion to continue the hearing on Defendants-Appellees’ motion for summary
judgment pending further discovery. Finally, we hold that the district court erred
by granting Defendants-Appellees’ motion to dismiss Pride’s claim for injunctive
relief. We remand for further proceedings consistent with this disposition.

1. Defendants-Appellees’ Motion for Summary Judgment

A. Dr. Levin and Nurse Correa

We review a grant of summary judgment de novo. Citicorp Real Estate, Inc.
v. Smith, 155 F.3d 1097, 1103 (9th Cir. 1998). In light of Pride’s medical records
showing chronic and substantial pain resulting from a permanent shoulder injury
from a gunshot wound and a knee injury, Pride has established a genuine issue of
material fact on whether he has a serious medical need. Clement v. Gomez, 298

F.3d 898, 904 (9th Cir. 2002). Genuine issues of material fact also exist on
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whether Dr. Levin and Nurse Correa were deliberately indifferent to Pride’s
medical needs. See Farmer v. Brennan, 511 U.S. 825, 837 (1994).

There is no evidence in the record showing that the Chrono Committee’s
denial of Dr. Santiago’s requests for Pride was based on medical reasons. The
record also does not identify the names of the doctors who were on the Chrono
Committee, who purportedly denied Dr. Santiago’s requests. Viewing the
evidence in a light most favorable to Pride raises an inference that the Chrono
Committee’s decision was an inferior medical opinion compared to Dr. Santiago’s.
See e.g., Snow v. McDaniel, 681 F.3d 978 (9th Cir. 2012) (concluding triable issue
existed on deliberate indifference where a panel of doctors repeatedly denied the
recommendation made by plaintiff’s treating doctor and two orthopedic surgeons
that plaintiff undergo surgery); Hamilton v. Endell, 981 F.2d 1062 (9th Cir. 1992)
(holding defendants may have acted with deliberate indifference by choosing to
rely on a doctor’s “inferior” medical opinion, which was based solely on standard
medical protocol, instead of plaintiff’s treating physician and surgeon).

Moreover, it is undisputed that Nurse Correa was unqualified to be on the
Chrono Committee. But Dr. Levin sent Nurse Correa to the Chrono Committee as
his representative and Nurse Correa signed the denial on Dr. Levin’s behalf. See

Toussaint v. McCarthy, 801 F.2d 1080, 1111-12 (9th Cir. 1986) (reversing

_3-
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summary judgment for defendants because if registered nurses provided “a number
of [medical] services which they [were] not qualified to perform,” this would
demonstrate deliberate indifference), abrogated in part on other grounds by Sandin
v. Conner, 515 U.S. 472 (1995).

Accordingly, triable issues of material fact exist on the question of deliberate
indifference: (1) whether the Chrono Committee’s decision was an inferior medical
opinion when compared to Dr. Santiago’s opinion; (2) whether Dr. Levin and
Nurse Correa acted with deliberate indifference in denying Pride’s Second Level
Review given the lack of medical reasons for the Chrono Committee’s decision;
and (3) whether Dr. Levin and Nurse Correa acted with deliberate indifference
when Nurse Correa attended the Chrono Committee for Dr. Levin.!

B. Dr. Santiago

The district court properly granted summary judgment in favor of Dr,
Santiago. At most, Dr. Santiago’s conduct amounts to negligence, not deliberate

indifference. Wood v. Housewright, 900 F.2d 1332, 1334-35 (9th Cir. 1990) (gross

! The government’s argument that Pride never followed up with treating
physicians is unpersuasive. Pride claims that he saw his doctor and spoke about
his appeal. He also went to additional doctors who issued the same chronos as Dr.
Santiago. Thus, whether Pride followed through with instruction to see treating
physicians is also a triable issue of material fact.

4-
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negligence and mere medical malpractice do not constitute deliberate indifference).

C. Warden Ochoa

The district court also properly granted summary judgment in favor of
Warden Ochoa. Ochoa was neither personally involved with the alleged
constitutional violation nor was his policy sufficiently casually connected to the
violation. See Redman v. County of San Diego, 942 F.2d 1435, 1454-55 (9th Cir.
1991) (holding for a supervisor to be individually liable he must be personally
involved in the constitutional deprivation, or his policy must be sufficiently
casually connected to the constitutional violation).

11. Pride’s Motion for Continuance to Conduct Discovery

We review for abuse of discretion the district court’s denial of a motion to
continue a summary judgment hearing pending further discovery. Michelman v.
Lincoln Nat. Life Ins. Co., 685 F.3d 887, 892 (9th Cir. 2012). The district court
abused its discretion by requiring the discovery sought by Pride under Rule 56(d)
to be obtained from Defendants, rather than from a third-party. See Koon v. United
States, 518 U.S. 81, 100 (1996) (“A district court by definition abuses its discretion
when it makes an error of law.”).

Moreover, Pride demonstrated that the additional discovery would have

precluded summary judgment, thus, the district court’s denial of Pride’s motion

_5-
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was an abuse of discretion. See VISA Int’l Serv. Ass’n v. Bankcard Holders of Am.,
784 F.2d 1472, 1475 (9th Cir. 1986) (stating denial is disfavored when plaintiff
specifically identifies relevant information and points to “some basis” for its
existence). Specifically, Pride’s requested information from Nurse Garcia on his
appointments with doctors would have disproved Defendants-Appellees’ claim that
Pride did not go back to his doctors as instructed. Pride’s requested information
regarding attempts by Defendants-Appellees to fabricate documentation during
Pride’s appeal would have demonstrated personal animosity, which bears on the
issue of deliberate indifference. See Jackson v. Mclntosh, 90 F.3d 330, 332 (9th
Cir. 1996) (holding “personal animosity” may establish deliberate indifference). In
his motion, Pride substantiated that Garcia would have the requested discovery
because she interviewed Pride on issues raised in his inmate appeal, was involved
in the grievance process, and filled out one of the appeal forms.

Thus, on remand, Pride must be allowed additional discovery.?

2 Pride did not seek discovery relating to Dr. Santiago. Although Pride
sought information from Garcia on Ochoa’s prison mattress policy, that discovery
would not have precluded summary judgment. Thus, summary judgment for Dr.
Santiago and Warden Ochoa is not subject to reversal because of the district
court’s erroneous ruling on Pride’s motion for a continuance.

-6-
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[I. Defendants-Appellees’ Motion to Dismiss

The district court’s dismissal of Pride’s injunctive relief claim is properly
before us. See, e.g., Meehan v. County of Los Angeles, 856 F.2d 102, 105-06 (9th
Cir. 1988) (holding that when an issue is not designated in the notice of appeal, the
issue is properly before the court when both parties fully brief the issue).

The district court’s grant of a motion to dismiss for lack of subject matter
jurisdiction pursuant to Rule 12(b)(1) is reviewed de novo. Vestron, Inc. v. Home
Box Office, Inc., 839 F.2d 1380, 1381 (9th Cir. 1988).

The district court dismissed Pride’s injunctive relief claim on the ground that
the relief Pride sought was already provided for in the pending class action Plata v.
Schwarzenegger, No. 01-1351, 2005 WL 2932253 (N.D. Cal. Oct. 3, 2005). The
Plata stipulation states that California prison officials may “assert issue preclusion
and res judicata in other litigation seeking class or systemic relief.”

The dismissal of an individual complaint is proper when the plaintiff “is a
member in a class action seeking the same relief.” Crawford v. Bell, 599 F.2d 890,
892 (9th Cir. 1979). Here, however, Pride seeks an injunction preventing
Defendants from denying him his medical treatment and accommodations. Unlike
Plata, he does not seek systemic relief. Thus, the district court erred by dismissing

Pride’s claim for injunctive relief. See id. at 893 (holding the district court

7-
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correctly dismissed only those portions of plaintiff’s complaint “which duplicate
the . . . allegations and prayer for relief” in a pending class action in which plaintiff
Is @ member); Tillis v. Lamarque, No. C 04-3763 SI, 2006 WL 644876 (N.D. Cal.
Mar. 9, 2006) (holding Plata does not bar plaintiff’s claim for injunctive relief
because plaintiff “seek[s] relief solely on his own behalf”); Burnett v. Dugan, 618
F. Supp. 2d 1232, 1235-37 (S.D. Cal. 2009).

Pride’s claim for injunctive relief is moot as to Dr. Santiago and Warden
Ochoa because summary judgment was properly granted in their favor. On
remand, the district court should address whether Dr. Levin’s transfer mooted
Pride’s claim for injunctive relief against Dr. Levin.

IVV. Conclusion

The district court’s order granting summary judgment for Defendants-
Appellees is REVERSED in part and AFFIRMED in part. The district court’s
order denying Pride’s motion for discovery is REVERSED; on remand, Pride must
be allowed additional discovery. The district court’s grant of Defendants-
Appellees’ motion to dismiss Pride’s claim for injunctive relief is REVERSED.

Pride shall recover his costs on appeal.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

I\/Iandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or

> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)
. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2009 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

\4

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or
an agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2009 2
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. The petition or answer must be accompanied by a Certificate of
Compliance found at Form 11, available on our website at
www.ca9.uscourts.gov under Forms.

. You may file a petition electronically via the appellate ECF system. No
paper copies are required unless the Court orders otherwise. If you are a
pro se litigant or an attorney exempted from using the appellate ECF
system, file one original petition on paper. No additional paper copies are
required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees

. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov

under Forms or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

WWwWWw.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in

writing within 10 days to:

> West Publishing Company; 610 Opperman Drive; PO Box 64526;
St. Paul, MN 55164-0526 (Attn: Kathy Blesener, Senior Editor);

» and electronically file a copy of the letter via the appellate ECF
system by using “File Correspondence to Court,” or if you are an
attorney exempted from using the appellate ECF system, mail the
Court one copy of the letter.

Post Judgment Form - Rev. 12/2009 3
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Form 10. Bill of Costs

BILL OF COSTS
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................................................................................................................................ (Rev. 12-1-09)

United States Court of Appeals for the Ninth Circuit

Note:  If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. |

9th Cir. No. ’

The Clerk is requested to tax the following costs against: ’

Cost Taxable
under FRAP 39,
28 U.S.C. § 1920,
9th Cir. R. 39-1

REQUESTED
Each Column Must Be Completed

ALLOWED
To Be Completed by the Clerk

No. of | Pages per | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page may not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be

considered.

Attorneys' fees cannot be requested on this form.

Continue to next page.
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Form 10. Bill of Costs - Continued

I, | , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature ’

"s/" plus attorney's name if submitted electronically)

Date |

Name of Counsel: ’

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: “ , Deputy Clerk



